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which have some new feature not belonging to such
class, and never before presented, and which, it is
urged before the court, calls for a different disposition.
Let us suppose that an action is brought upon a policy
of marine insurance to recover for the loss of a ship
by a peril of the sea. It is proved that the insured
had private intelligence that there had been very
heavy weather on the seas over which his ship was
sailing, and that he procured his policy without dis-
closing his information. Now I am speaking of pro-
ceedings in court at the present time, but I may
suppose, for the sake of the illustration, that this was
the first occasion upon which the effect of conceal-
ment in the law of insurance arose. If there had
never been any custom that the applicant for insur-
ance of a marine risk disclosed, at the time of the
application, whatever knowledge he had of matters
material to vthe risk, the defence of concealment
would have been to no purpose, and the underwriters
would have been condemned to pay the loss; but in
the case supposed, the insurer proves that under-
writers had so long been in the practice of asking
what knowledge the applicant for insurance had
concerning the vessel he wished to insure, that appli-
cants had been in the habit of communicating their
knowledge, whether asked or not, and that all under-
writers acted upon the supposal that they possessed
all the information the applicant had received.
The court leaves the case to the jury with the instruc-
tion that if they find that there was a custom of
disclosing material facts such as alleged, they find a
verdict for the defendant, otherwise for the plaintiff,